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Each  year,  the  Risk  Management  and  Tort  Defense 
Division  (RMTD)  reviews  automobile  loss  trends  to  see 
how  well  the  state  manages  its  driving  risks. 


The  good  news  is  that  vehicle  liability  claims/collisions 
declined  33%  from  FY97  to  FY98.  Only  once  in  the  last 
five  years  has  the  news  been  any  better. 


The  decrease  in  accidents  comes  despite  an  increase  in 
the  number  of  miles  driven  by  state  employees.  Total 
incurred  losses  from  vehicle  accidents  also  declined  from 
$508,537  in  FY97  to  $241,310  in  FY98B 


Winners 


Since  automobile  loss  statistics  were  only  recently  made 
available,  RMTD  used  FY97  data  to  identify  those 
agencies  with  more  than  100,000  miles  driven  whose 
incident  rates  were  lower  than  the  statewide  average  of 
1.45  claims  per  100  FTEsH 


Agency 


#Claims/100  FTEs 


Administration  .54 

Commerce  .56 

Corrections  .30 

Justice  .41 

Natural  Resources  .40 

Public  Health  & Human  Services  .07 

University  System  .40 


Vehicle  accidents  don’t  just  happen,  they  are  caused  and  can 
be  prevented  through  driver  awareness/training  or  other 
proven  loss  prevention  techniques.  Congratulations  winners! 


\ 

Inside  this  issue 

State  Vehicle  Claims  Decline 1 

State’s  Bond  Canceled 2 

Back  Injury  Prevention 2 

STRIMAlong 3 

RMAC  Attack  4 

New  RIMS  Database  4 

Freudian  Slips 5 

The  Great  Outdoors  6 

It’s  the  Public’s  Record  6 

Claim-Made  in  Montana  7 

ERTW  Update  8 

Risk-O-Meter .9 

UFOs  are  excluded 9 




1 


In  our  last  issue  of  Risk  Matters, 
we  told  you  that  there  had  been 
two  cases  of  state  employee 
theft/fraud  this  fiscal  year  to  date. 

In  late  June,  RMTD  was  notified 
of  yet  another  claim  which  brings 
the  total  number  to  3 claims  and 
estimated  losses  at  $800,000  this 
fiscal  year® 

State’s  Bond  Canceled 

Since  the  State  of  Montana  only 
pays  $13,750  a year  in  fidelity 
bond  premium,  its  insurance 
underwriters  were  understandably 
upset  to  learn  that  they  would 
have  to  ‘shell  out’  an  estimated 
$800,000. 

In  response,  they  issued  a notice 
of  cancellation  effective  July  1, 
1998.  The  only  bright  spot  in  this 
otherwise  grim  picture  is  that 
RMTD  was  able  to  obtain 
coverage  with  Reliance  National 
Insurance  Inc.  through  Hoiness 
LaBar  Inc.  (i.e.  state’s  broker). 

The  state’s  insurance  premium, 
however,  will  double  to 
approximately  $37,000  per  annum 
and  its  deductible  will  increase  to 
$50,000  per  occurrence. 

Timely  Loss  Prevention  Tips! 

While  the  majority  of  state 
employees  are  honest,  DO  NOT 
assume  that  all  are  honest. 
Minimize  these  white  collar 
crimes  of  opportunity  by: 

/ Separating  cash  handling  duties 
from  daily  accounts  reconciliation 
and  deposits. 


/ Conducting  frequent  financial 
audits.  Monitoring  the  ratio  of 
check  to  cash  deposits. 

/ Having  more  than  one  person 
count  cash  and  prepare  bank 
deposits. 

/ Establishing  internal  controls. 

Finally,  please  urge  all  managers 
and  supervisors  that  have  fiscal 
responsibilities  to  attend  training 
sponsored  by  RMTD,  OBPP,  and 
the  Department  of  Justice 
(Criminal  Investigation  Bureau)  in 
August. 

We  are  exploring  the  possibilities 
of  providing  this  training  on 
MetNet.  The  seminar  will  focus  on 
internal  controls  and  much,  much, 
more! 

We  need  your  help  in  managing 
this  important  fiscal  risk® 

Back  Injury 
Prevention 

Accolades  and  positive 
feedback  continue  to  roll 
in  from  the  Back  Injury 
Prevention  training  that 
RMTD  sponsored  this 
spring. 

The  division  has  formed  a 
partnership  with  locally  owned 
‘Fitness  is  Our  Business’  and 
declared  war  on  Back  Injuries. 

Since  back  injuries  represent  40% 
of  all  state  employee  workers’ 
compensation  claims,  RMTD 
strongly  recommends  that  ALL 
state  employees  participate. 

Consider  these  important  facts  and 
figures: 

X Over  50%  of  all  adults  in  the 
U.S.  regularly  experience  back 
pain. 


X Back  injuries  are  the  leading 
cause  of  occupational  injury. 

X The  average  back  injury  costs 
$25,000. 

X Back  injuries  are  usually  the 
result  of  inadequate  exercise,  poor 
posture,  and  poor  body  mechanics 
(postures  when  eating,  sleeping,  or 
working)  over  an  extended  period 
of  time. 

RMTD  sponsored  training  focuses 
on  lifting  technique,  body 
mechanics  (i.e.  sitting,  sleeping), 
and  ergonomics  (i.e.  proper  chair, 
workstation,  and  seating). 

Perhaps  the  most  entertaining  part 
of  this  training  is  the  exercise 
session.  Participants  get  ‘backs  on’ 
experience  in  performing  exercises 
with  assistance  from  RMTD’s 
consultant,  Mary  Kay  Bennett. 

RMTD  invites  you  to  attend  Back 
Injury  Prevention  Training  in 
August/September  at  a location 
near  you® 
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STVJ.MA.long 

State  risk  managers  from  across  the  Western  United  States  will  converge 
on  Helena  in  May  of  next  year  for  three  days  of  discussion  on  risk 
management  topics  such  as  tort  liability  trends  and  litigation,  technology, 
loss  reporting,  and  the  latest  in  risk  finance  (insurance  coverages  and 
trends). 

RMTD  is  honored  that  STRIMA  (State  Risk  & Insurance  Managers 
Association)  would  select  Montana  as  the  host  site  for  this  gathering  of 
western  Risk  Eagles. 

If  you  have  any  particular  risks,  issues,  or  topics  in  mind  and  would  like 
to  know  how  other  states  are  handling  the  issues,  please  submit  them  to 
us  and  we’ll  be  happy  to  ‘throw  them  out’  for  discussion  among  the 
groupB 

RM AC  ATTACK! 

The  state  Risk  Management  Advisory  Committee  (RMAC)  met  in  May 
to  discuss  a number  of  important  issues. 

Among  these  issues  were  vehicle  use,  notary  bond  insurance,  theft 
coverage  of  state  vehicles  and  changes  in  insurance  coverage.  Here  is  a 
summary  of  the  issues  as  they  affect  state  agencies: 

Vehicle  Use 

Over  50  separate  comments  were  received  on  RMTD’s  proposed  vehicle 
use  policy. 

We  are  closely  evaluating  agency  requests  for  expanded  personal  use  of 
state  vehicles  in  light  of  §2-17-421,  MCA,  before  the  policy  is  finalized.. 
THANK  YOU  for  sharing  your  concerns  and  providing  feedback. 

Notary  Bond 

In  March,  RMTD  sent  out  a survey  to  state  agencies  to  ascertain  whether 
or  not  they  were  having  difficulty  in  obtaining  notary  bond  coverage 
upon  renewal. 

The  survey  said  that 

<•“  Most  agencies  did  not  have  difficulty  obtaining 
coverage  for  their  notaries. 

Some  agencies  preferred  the  flexibility  of  using  a local 
agent  to  place  this  coverage  versus  a centrally  procured 
master  bond. 

Cost  savings  were  insignificant  when  compared  with 
better  service  offered  through  a local  agent  versus 
a master  bond. 

Since  most  agencies  did  not  have  a preference  for  a master  bond,  RMTD 
decided  that  the  potential  cost  savings  were  not  worth  the  expenditure  of 
time  and  effort  to  procure  the  bond.  THANKS  for  your  timely  responses! 
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Theft  Coverage 


If  you  haven’t  already  heard,  RMTD 
was  successful  in  negotiating  expanded 
coverage  for  state  or  university  owned 
vehicles  while  parked  on  state  owned  or 
leased  premises. 

The  coverage  that  is  now  in  effect 
provides  protection  from  vandalism 
subject  to  a $1,000  deductible  to  be  paid 
by  the  agency,  and  another  $149,000 
deductible  to  be  paid  by  RMTD. 

Unfortunately,  theft  of  state  owned 
vehicles  while  parked  on  state  premises 
is  not  covered  unless  the  agency  has 
collision  coverage  through  RMTD  for 
the  vehicle. 


Changes  iRlisurance 
Coverage 

Property  leased  or  purchased  by  the  state 
agencies  that  is  not  reported  to  the 
state’s  commercial  insurer  within  90 
days  is  now  covered  up  to  $25,000,000 
for  the  loss  as  opposed  to  $5,000,000  at 
no  extra  cost  to  state  agencies. 

If  a property’s  location  or  description  is 
reported  incorrectly  by  a state  agency  to 
RMTD,  the  division  now  has  errors  & 
ommissions  coverage  of  $25,000,000 
per  loss. 

The  division  was  also  successful  in 
negotiating  higher  ‘extra  and  expediting 
expense’  coverage  limits  to  $25,000,000 
per  occurrence.  This  coverage  applies  to 


the  extra  costs  of  temporary  repair  and  physical  damage  to  a state  facility 
such  as  overtime  wages,  clean-up,  building  code  enhancements, 
airfreight  delivery,  or  occupancy  of  another  building  while  yours  is  being 
repaired. 

Service  interruption  is  a new  value  added  on  coverage  that  insures  your 
building  if  there  is  a fire  at  an  electrical  substation  off  of  state  premises 
which  prevents  you  from  providing  a service,  collecting  revenues,  etc.  up 
to  $25,000,000  per  occurrence. 

Finally,  property  in-transit  to  another  location  at  least  1 ,000  feet  away 
from  a state  building  is  now  covered  to  $25,000,000  per  occurrence 
versus  $1,000,000H 


New  RIMS  Dafilase 

One  of  the  first  steps  in  managing  agency  risks  is  to  identify  your  losses 
and  where  and  how  they  are  occurring. 

RMTD  is  excited  to  announce  the  development  of  a new  oracle-based 
risk  information  management  system  (RIMS).  The  system  is  designed  to 
provide  statistical  summaries  and  customized  reports  for  purposes  of 
financial  reporting,  claims  reporting,  actuarial  evaluation,  insurance 
premium  allocation,  and  loss  trend  analysis. 

Ultimately,  we  feel  that  this  system  will  help  agencies  identify  the  costs 
associated  with  their  claims  as  well  as  ways  to  better  manage  their  risks. 
Presently,  the  reports  provided  through  RIMS  are  hard  copy,  but  it  is  our 
goal  to  make  them  available  in  accessible  electronic  formats  in  the 
future. 

Here  is  a summary  of  some  of  the  types  of  reports  that  are  available: 

Report  Type  Description 

Claims  & Legal  Activity  All  claims/lawsuits  received 

and.resolved  during  the 
fiscal  year  to  date  plus  all 
open  claims  as  of  the  query 
date. 

Automobile  Accident  Report  All  claims  and  lawsuits 

resolved  during  the  prior 
fiscal  year  as  well  as  loss 
adjustment  expenses, 
indemnity,  and  reserve 
information  by  agency  for 
all  agencies. 

Loss  Trends  Report  A summary  of  loss  trends 

by  line  of  coverage,  by 
agency,  by  fiscal  year,  as 
well  as  all  loss  adjustment 
expenses  associated  with  the 
loss. 

If  you  have  any  questions  about  the  types  of  reports  that  are  available  or 
want  agency  specific  information,  please  contact  Carol  Berger  at  ext. 
3600B 
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RMTD  Offers 

New  Defensive  Driver 

Course 

To  assist  state  agencies  to  better  manage  their  driving 
risks,  RMTD  has  been  offering  defensive  driver  training 
since  1994. 

To  date,  some  1,300  state  employees  have  taken  this 
training  which  features  the  National  Safety  Council’s  4 
hour  course  with  numerous  modifications. 

Beginning  in  September,  RMTD  will  offer  a new 
defensive  driving  course  which  is  6 hours  in  length  . 

While  the  course  is  still  National  Safety  Council 
sponsored,  it  is  more  comprehensive  and  contains  new 
and  improved  audiovisual  materials. 


STAY  TUNED  FOR  ADDITIONAL 
INFORMATION  ABOUT  DDC  6/8 
TRAINING  DATES  AND  TIMES! 


Freudian  Slips! 

Consider  these  real  quotes  from  truly  confused 

celebrities: 

Sx  “SMOKING  KILLS.  AND  IF  YOU’ RE 
KILLED,  YOU’VE  LOST  A VERY 
IMPORTANT  PART  OF  YOU  LIFE.”  - 
Brooke  Shields. 

sx  “IF  YOU’  VE  SEEN  ONE  REDWOOD 

TREE,  YOU’VE  SEEN  THEM  ALL.” 

-Forestry  Expert  Ronald  Reagan 

Sx  “I  WAS  RECENTLY  ON  A TOUR  OF  LATIN 
AMERICA,  AND  THE  ONLY  REGRET 
I HAVE  WAS  THAT  I DIDN’T  STUDY 
LATIN  HARDER  IN  SCHOOL  SO  THAT 
I COULD  CONVERSE  WITH  THOSE 
PEOPLE.”  - Former  U.S.  Vice-President 
Dan  Quayle. 


Sx  “WITHOUT  CENSORSHIP,  THINGS  CAN 
GET  TERRIBLY  CONFUSED  IN  THE 
PUBLIC  MIND.”  - General  William 
Westmoreland,  during  the  war  in  Viet  Nam. 

sx  “THE  PRESIDENT  HAS  KEPT  ALL  OF  THE 
PROMISES  THAT  HE  INTENDED  TO 
KEEP.”  - Clinton  Aide  George  Stephanopolous 
speaking  on  Larry  King  Live” 


sx  “TRADITIONALLY,  MOST  OF 

AUSTRALIA’S  IMPORTS  COME 
FROM  OVERSEAS.”  - Former 
Australian  Cabinet  Minister  Keppel 
Enderberry 

Sx  “HALF  THIS  GAME  IS  NINETY  PERCENT 

MENTAL.”  -Philadelphia  Phillies  Manager 
Danny  Ozark. 

sx  WE’  RE  GOING  TO  TURN  THIS  TEAM 
AROUND  360  DEGREES.”  - Jason  Kidd, 
upon  his  drafting  to  the  Dallas  Mavericks 

What  do  these  freudian  slips  mean  to  the  average  state 
employee?  They  mean  that  WE  need  to  be  careful 
WHEN  we  say  WHAT  we  say! 

As  state  employees,  we  represent  Montana  State 
Government  and  what  we  say  may  reflect  either 
favorably  or  disfavorably  on  the  state’s  image. 

Furthermore,  freudian  slips  before  and/or  after  a 
claim/accident/error/ommission/  can  and  will  prejudice 
a jury  and  may,  in  fact,  significantly  affect  the  outcome 
of  a state  trial  or  other  court  proceeding. 

Measure  your  words  carefully  because  they  DO  matter  in 
a court  of  law  and  they  DO  matter  in  the  court  of  public 
opinion! 
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for  1024  deaths  in  the  workplace 
in  1997. 


ITS  THE  PUBLIC’S 
RECORD 

Montana  has  received  a lot  of  rain 
this  spring,  but  state  government 
still  runs  in  the  sunshine. 


The  Great 
Outdoors! 

Now  that  warmer  weather  has 
finally  arrived  in  Montana, 
perhaps  you’re  already  planning 
that  great  outdoor  escape.  Before 
you  pull  out  all  of  the  stops, 
remember  these  important 
camping  tips: 

$$  Steer  clear  of  wildlife.  Wild 

animals  are  not  cuddly  creatures 
and  many  carry  diseases  such  as 
rabies.  Use  binoculars  to  get  a 
closer  look. 

Bring  appropriate  footwear. 

Sneakers  or  sandals  are  good 
protection  from  rocky  lake 
bottoms,  but  a sturdy  pair  of  boots 
is  best  for  hiking. 

Lay  off  the  deet.  Avoid  insect 
repellents  with  a lot  of  deet  so 
children  do  not  become  ill.  Low 
concentrations  are  between  20  and 
30  percent. 

Swimmers  beware.  Even  that 
tranquil  mountain  stream  can  have 
an  undertow.  Even  worse, 
mountain  water  can  be  cold  even 
in  the  warm  summer  months  and 
hypothermia  can  set  in. 

Take  campfires  seriously. 
Most  experienced  campers  use 
coal  for  cooking.  Use  cooking 
areas  that  have  rings  of  rocks  to 
contain  the  fire.  And  always  use 
long-handled  utensils  when 
cooking  over  a campfire. 

Rekindle  the  Are  by  blowing 
on  the  embers.  Put  out  a fire  by 
throwing  water  on  it,  stirring  it, 
pouring  on  more  water,  and  then 
covering  the  fire  with  dirt. 


Never  use  any  cooking 
appliances  inside  when  they  are 
designed  for  outside  use.  Not 
only  do  you  run  the  risk  of  fire,  but 
there  is  also  a danger  of  injuries 
from  smoke  inhalation  or  carbon 
monoxide  poisoning. 

Take  precautions  when 
inclement  weather  is 
approaching.  If  you  hear 
thunder,  a storm  is  on  the  way.  Get 
out  of  the  water  and  seek  sturdy 
shelter. 


Montana’s  outdoors  provide  a 
wonderful  family  vacation. 
Reviewing  a few  safety  tips  and 
using  common  sense  will  help  you 
and  your  family  enjoy  the  natural 
beauty  of  your  surroundings® 

Violence  at 
work 

The  second  leading  cause  of 
injuries  in  the  workplace  is 
probably  not  the  one  that  you’d 
expect. 

While  the  number  one  cause  is 
easy  to  predict  — highway  traffic 
accidents— the  next  leading  cause 
is  as  alarming  as  it  is  difficult  to 
predict. 

According  to  the  National  Safety 
Council,  “Assaults  and  violent  acts 
by  persons  (homicide)”  accounted 


Here  are  some  rules  of  thumb 
pertaining  to  confidentiality.  They 
will  not  answer  every  question,  but 
they  will  keep  you  out  of  trouble 
most  of  the  time. 


□Disclosure  is  the  Rule.  The 

state’s  record  is  the  public’s  record 
unless  public  law  says  it  is  not. 
That  means  almost  anyone  can  see 
those  letters,  memos,  files,  notes, 
or  photographs. 


□Non-disclosure  is  the 
Exception.  The  law  allows  state 
agencies  to  withhold  a few  (very 
few)  of  the  public’s  records  from 
the  public.  They  are  not 
confidential  in  that  you  can  still 
disclose  these  records  if  you  wish. 
You  simply  do  not  have  to.  Not 
many  records  fit  this  exemption. 

□True  confidentiality  is  rare 
and  is  not  for  your  benefit. 

Fewer  records  are  actually 
prohibited  from  disclosure  to  the 
public.  Most  of  these  involve  a 
client’s  legal,  medical,  or  personal 
records. 


Consult  with  your  legal  counsel 
for  answers  to  more  specific 
questions: 
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If  you  do  not  know  the  right  answer  to  a 
request  to  see  a record,  the  best  answer  is 
this.  “It  is  most  likely  that  the  record  is 
public  and  we  can  share  it  with  you.  But, 
we  have  thousands  of  records  and  I do  not 
know  the  law  on  all  of  them.  Let  me  check 
it  out  for  you  right  away.  Do  you  want  me 
to  call  you  or  do  you  want  to  call  me 
back? 


I Cannot  Promise  Confidentiality 

Public  meetings,  records,  decisions,  and 
publicity  ought  to  be  a hint  to  you  that  you 
should  not  promise  confidentiality. 

Confidentiality  is  one  of  the  key 
differences  between  business  and 
government.  Generally,  businesses  own 
their  records  and  may  keep  their  records 
and  decisions  confidential. 

The  public  owns  the  right  to  see  their 
government’s  records  and  decisions. 
Government  has  almost  no  right  to  keep 
itself  confidential! 

New  to  tie  Tort  Team 

RMTD  welcomes  Allen  Lee,  its  newest 
associate  legal  counsel.  Allen  was 
previously  employed  as  an  intern  at  the 
Montana  Defender  Project. 

Along  with  the  rest  of  the  defense  team, 
Allen  will  be  evaluating  and  work  on 
claims  that  involve  third  party  personal 
injury  or  property  damage. 

The  division’s  approach  to  claims  and 
lawsuits  is  that  we  attempt  to  settle  those 
claims  with  merit  and  resolve  the  rest 
either  through  summary  judgement  or  at 
trial.  WELCOME  ABOARD  Allen! 


Claim-Made  in  Montana! 

In  January,  a state  employee  driver  was  attempting  to  back  out  of  a post 
office  parking  lot  in  a state  vehicle  when  he  struck  a 4X4  V2  ton  pickup 
truck . 


The  state  employee  saw  the  other  driver  pass  by  his  vehicle  in  the  rear- 
view mirror  but  failed  to  check  the  blind  spot.  The  driver  of  the  pickup 
truck  had  stopped  behind  the  state  vehicle  and  decided  to  back  up 
himself. 

Though  the  damages  in  the  photo  below  appear  minimal,  the  rear 
quarter  panel  of  the  truck  cost  $3,950  (parts  and  labor)  and  the  vehicle 
rental  was  an  additional  $125. 

Fortunately,  there  were  no  personal  injuries  to  either  the  state  employee 
or  the  pickup  driver. 


lessons  leaned 


What  is  the  lesson  learned  from  this  incident? 

► Rear-end  crashes  are  one  of  the  most  common  accidents 
because  state  employee  drivers  fail  to  pay  attention  or  check 
their  blind  spots. 

► Keep  a “cushion  of  safety”  between  you  and  other  cars. 

This  will  allow  enough  reaction  time. 

► The  two-second  rule  is  a good  way  to  tell  if  you  are  far 
enough  back. 

► Don’t  assume  what  the  car  in  front  of  you  will  do.  Allow 
time  and  distance  to  react  to  the  unexpected. 

During  FY98,  RMTD  received  27  claims  that  involving  backing  into 

other  vehicles.  To  date,  these  claims  have  cost  over  $25,000! 

Remember  that  they  are  preventable,  but  ITS  UP  TO  YOU! 
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The  State  of  Montana 
Ear!y-Retum-to- Work 
program  continues  to 
evolve.  To  date,  RMTD  and  the  State 
Fund  have  conducted  some  20  training 
sessions  for  various  agencies  and  their 
personnel. 


Simply  put,  an  ERTW  program  is  an 
agency  specific  plan  for  early  intervention 
when  an  on  the  job  injury  results  in  a 
disability. 


By  staying  in  contact  with  the  employee, 
and  working  with  the  medical  community, 
an  agency  is  able  to  make  temporary 
accommodations  to  the  work  environment 
that  facilitate  the  injured  employee’s  early 
return  to  work. 

What  this  means  for  the  agency  and  the 
employee  is  a WIN/WIN  situation.  The 
injured  employee  is  able  to  stay  productive 
and  actually  treat  work  as  a form  of 
therapy  and  the  employer  is  able  to  retain 
the  services  of  its  valuable  employee 
while  reducing  workers’  compensation 
costs. 


arms  maos 


RMTD  commends  Beth  McLaughlin,  Kathy  Battrick,  Rob  Virts  and 
the  employees  at  DPHHS  for  their  commitment  and  dedication  to  the 
ERTW  program.  KEEP  UP  THE  GOOD  WORK! 


acceoj- 


One  of  the  hurdles  in  implementing  any  ERTW  program  is  to  show 
managers  that  there  is  a monetary  incentive. 

The  benefit  to  the  employee  is  more  demonstrable  in  that  they  return  to 
work  and  can  be  assured  that  they  are  not  lost  in  the  workers’ 
compensation  disability  process. 

From  management’s  perspective,  they  are  able  to  retain  the  services  of 
the  employee  and  benefit  from  lower  workers’  compensation  costs. 
Clearly,  an  early-retum-to-work  program  helps  both  the  employee  and 
the  supervisor. 

RMTD  encourages  those  state  agencies  who  have  not  yet  established 
an  early-retum-to-work  program  to  weigh  the  costs  against  the 
benefits.  We  are  certain  that  you  will  agree  that  an  effective  ERTW 
program  DOES  save  money! 

If  you  have  not  yet  received  ERTW  training  or  are  interested  in 
knowing  more  about  the  state  program  and  State  Fund  premium 
discount,  please  call  Lance  Zanto  at  ext.  3486H 

Montana’s  Tort  Damage  Caps 

Until  1972,  the  State  of  Montana  enjoyed  sovereign  immunity.  In 
effect,  the  ‘king  could  do  no  wrong.’  In  other  words,  state  government 
could  not  be  sued. 

During  the  constitutional  convention  of  1972,  Montana’s  status  as  a 
‘sovereign  immune’  suddenly  changed.  With  the  passage  of  the  tort 
claims  act,  the  state  and  all  of  its  agencies,  boards,  councils, 
commissions,  and  universities  were  subject  to  liability  arising  from 
their  negligent  acts  or  omissions  to  the  limits/caps  set  by  the 
legislature. 


The  Department  of  Public  Health  and 
Human  Services  began  aggressively 
pursuing  an  early  return  to  work  plan  in 
1997  and  the  results  are  already 
impressive. 

DPHHS  has  reduced  their  wage  loss  and 
medical  costs  by  about  500%  in  two  years. 
Total  wage  loss  payments  declined  from 
$318,134.00  in  FY96  to  $54,941.00  in 
FY97. 

Medical  costs  were  reduced  from 
$463,305  to  $162,768  during  the  same 
period  of  time. 


The  state’s  first  tort  damage  caps  were  enacted  in  1974  at  $300,000  per 
claim/$  1,000,000  per  occurrence  but  were  struck  by  the  Supreme  Court 
in  1983  in  White  vs.  the  State  of  Montana. 

The  limits  were  subsequently  re-enacted  at  $300,000  per 
claim/$300,000  per  occurrence  but  were  struck  again  in  1985  when  the 
Supreme  Court  determined  in  Pfost  vs.  the  State  of  Montana  that  the 
legislature  had  not  established  a factual  basis  indicating  a compelling 
interest  in  public  record  for  limitations  on  governmental  liability. 

To  make  a long  story  short,  the  legislature  re-enacted  the  state’s  present 
tort  damage  caps  in  1986  at  $750,000  per  claim/$  1,500,000  per 
occurrence  and  they  have  been  in  effect  since  that  time. 

Because  the  state  does  many  good  things  that  could  be  construed  as 
dangerous,  state  laws  restrict  certain  types  of  lawsuits. 
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For  example,  legislators,  judges,  hearing  officers,  and  certain  boards, 
councils,  and  commissions  enjoy  immunity  for  decisions  that  they  make  or 
legislation  that  they  pass. 

In  addition,  the  state  cannot  be  sued  for  punitive  damages  since  it  is  funded 
by  taxpayer  dollars  and  punitive  damages  would  serve  no  public  good. 


The  state’s  tort  damage  caps  are  extremely  important  because  they  limit 
the  amount  of  money  that  a plaintiff  can  recover  against  a state  agency. 

Though  Montana’s  tort  damage  caps  are  high  in  comparison  with  limits  set 
in  other  states,  they  have  been  in  effect  longer  than  most. 

The  next  time  you’re  driving  that  state  vehicle  remember  that,  unlike  the 
lower  limits  you  have  under  your  own  personal  vehicle  insurance  policy, 
the  state’s  limits  are  much  higher. 

Therefore,  state  agencies  are  often  viewed  as  a ‘deep  pocket’  and  subject 
to  greater  exposure  than  many  other  enterprises* 


UFOs  ARE  EXCLUDED 

but  most  other  state  owned  aircraft/helicopters  including  military  surplus 
planes  are  covered  under  the  state’s  aircraft/rotorcraft/airport  policy. 

Liability 


RISK-O-METER 

STATE  CLAIMS  PER  100  FTE  FOR  FY98  AS  OF  7/2/98 

Claim  Tvpe 

Count 

Compared  to 

Workers’  Comp. 

9.46 

FY97 
v 17% 

General  Liability 

1.78 

v8% 

Vehicle  Liability 

1.35 

v31% 

Property 

.219 

V29% 

Injury  to  third  parties  or  guests  of  the  state  is  covered  under  the  state 
master  bid  to  limits  of  $2  million  per  occurrence  subject  to  a $500 
deductible.  Aerial  cameras  that  are  used  for  ‘wild  game  counts’  or 
‘topographical’  aerial  photography  are  also  insured  in  some  cases. 


Any 

infraction 
of  FAA 


standards  may  put  an  aircraft  claim 
into  federal  court.  There,  the  state’s 
Tort  Damage  Caps  (like  workers’ 
compensation)  may  not  stand.  The 
potential  severity  is  very  high. 


Physical  Damage 

Direct  property  damage  to  hull  of 
state  helicopters  and  craft  is  provided 
in  most  cases  if  the  hull  is  of  high 
value. 


The  state’s  policy  is  an  ‘all  risks’ 
policy  in  that  causes  of  loss  not 
specifically  excluded,  are  typically 
covered.  However,  the  pilot  must  be 
FAA  certified  and  medically  capable 
of  flying  the  plane. 

MuttioriiedUse 

The  Department  of  Transportation  is 
currently  developing  a policy.  As  a 
general  rule,  state  aircraft  are  only  to 
be  used  for  official  purposes.  Only 
spouses  of  elected/appointed  officials 
may  ride  as  passengers  provided  the 
use  serves  a legitimate  state  interest. 
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State  Takes  the  Lead 
On  Early-Return-To-Work 


state  DeeuMws  fiffirnos 

1990 


The  Department  of 
Administration  in  partnership 
with  the  State  Compensation 
Insurance  Fund,  is  embarking 
on  a new  early-return-to-work 
program  to  assist  state  agencies 
in  reducing  their  workers’ 
compensation  and  disability 
costs. 


On  December  16,  1997,  this  program  was  presented  to  the 
cabinet  and  subsequently  approved  for  implementation  by 
the  Governor.  An  Early  Return  to  Work  (ERTW)  program 
provides  an  alternative  for  injured  state  employees  who 
either  temporarily  or  permanently  cannot  perform  essential 
job  functions  but  are  still  capable  of  working. 

State  agencies  that  participate  are  eligible  for  a 5% 
workers’  compensation  premium  discount! 
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temporary  physical  restrictions  of  an  injured  employee  as 
identified  by  a medical  provider. 

Why  Develop  an  ERTW  Program? 

State  agencies  spend  approximately  $10  million  a year  on 
workers’  compensation  premium  which  accounts  for  62% 
of  the  state’s  total  insurance  costs  (excluding  benefits). 

Many  other  public  and  private  entities  such  as  the  State  of 
Nevada  have  reduced  their  workers’  compensation  costs 
by  as  much  as  40%  through  implementation  of  loss  control 
and  ERTW  programs. 


What  is  an  ERTW  Program? 


ERTW  programs,  as  they  are  known, 
are  programs  whereby  an  employer 
temporarily  modifies  an  existing 
position  or  work  schedule  or  creates  a 
new  position  to  accommodate  the 
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Other  benefits  of  an  ERTW  program 
include: 

✓ Lower  cost  of  injuries. 

✓ Increased  employee  morale. 

✓ Enhanced  productivity. 

✓ Decreased  attorney 
involvement. 

✓ Work  flow  improvements. 

✓ Social  contact  for  injured 
workers  with  their  co- 
workers. 

Prevention 
First! 

Obviously,  the 
best  way  to 
lower 
workers’ 
compensation 
costs  is  not  to 
have  accidents  in  the  first  place.  As 
state  employees,  we  must  all  do  our 
part  by  working  together  with  our 
supervisors  and  safety  committees  to 
eliminate  work  hazards. 

When  there  is  an  accident  at  work, 
each  state  agency  must  take 
immediate  action  to  take  care  of  its 
employees.  Through  timely  reporting 
you  can  be  assured  that  your 
employees  have  the  best  possible 
care,  that  they  heal  quickly,  and  that 
their  job  is  safe. 

Many  times,  an  injured  employee  will 
not  immediately  be  released  to  return 
to  work  full  time  or  full  duty.  This  is 
when  your  agency  can  truly  make  a 
difference  by  modifying  an  existing 
position  temporarily  or  by  modifying 
the  work  schedule. 

A recent  study  conducted  by  Human 
Resource  magazine  showed  that  the 
overwhelming  majority  of  injured 
U.S.  workers  like  their  jobs,  need  the 
paycheck,  and  want  to  get  back  to 
work. 


Keys  to 
Success 


The  key  to  the  success  of  the  state’s 
ERTW  program  is  the  commitment 
of  its  managers,  supervisors,  and 
employees.  Managers  must  assure 
that  returning  an  injured  employee  to 
work  IS  a priority  and  that 
supervisors  are  responsible  and 
accountable. 

Supervisors  must  maintain  contact 
with  their  injured  employees  and  find 
ways  to  reasonably  accommodate 
their  disabilities  based  on  physical 
restrictions.  Employees  must  work 
with  their  supervisors  to  identify 
tasks  that  they  CAN  perform 
(modified  duty)  or  establish 
alternative  work  schedules  (light 
duty). 

The  Risk  Management  & Tort 
Defense  Division  is  conducting 
training  in  February  for  agency  early- 
retum-to-work  coordinators. 

STAY  TUNED 
FOR 

ADDITIONAL 
INFORMATION! 


New 

Faces 


The  Risk  Management  & Tort  • 
Defense  Division  welcomes  two  new 
staff  members.  Kimberly  Lane  is  the 
division’s  new  claims  specialist 
responsible  for  property/casualty 
claims  support.  Kim’s  varied 
experience  includes  accounting, 
administrative  support,  and 
unemployment  claims.  Kim  can  be 
reached  at  ext.  4516. 

RMTD  also  welcomes  Lance  Zanto. 
Lance  comes  to  the  division  from  the 
Montana  Department  of 
Transportation  where  he  was  a safety 
specialist,  responsible  for  the 


department’s  early-return-to-work 
program,  and  various  forms  of  safety 
training.  He  also  has  experience  as  an 
adjuster  with  the  State  Compensation 
Insurance  Fund. 

Lance’s  title  is  Loss  Prevention 
Specialist  and  he  will  be  working 
with  ERTW  coordinators  and 
supervisors  as  a resource  to  assist 
them  in  getting  their  early-return-to- 
work  programs  started.  If  you  have 
any  questions  about  getting  your 
ERTW  program  started,  please  attend 
our  training  or  contact  Lance  at  ext. 
3486. 
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Most  workers  have  no  idea 
that  there  is  either  a Federal  or  State 
law  giving  them  the  right  to  go  to  the 
bathroom.  Still,  more  would  be 
surprised  to  find  out  that  there  is  a 
provision  for  bathroom  privileges  on 
the  books. 

OSHA  (Occupational  Safety  and 
Health  Administration)  actually  has  a 
standard  dictating  the  required 
number  of  water  closets  in  a 
workplace.  Additionally,  the  agency 
recently  translated  its  sanitation 
standard  to  include  not  only  access  to 
bathrooms,  but  also  allowing 
workers  to  utilize  the  facility  when 
nature  calls. 

It  should  be  noted  that  the  water 
closet  requirement  ‘does  not  apply  to 
mobile  crews  or  to  normally 
unattended  work  locations’  so  long  as 
employees  working  at  these  locations 
have  transportation  immediately 
available  to  nearby  facilities. 
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The  Missing  Link 


Q 

Attention  deficit  disorder,  otherwise  known  as  ADD,  may  be  the  reason  why 
some  employees  have  repeat  accidents,  despite  repeated  warnings  and 
education. 

While  normally  associated  with  young  school  children,  the  following  red  flags 
could  signal  that  an  adult  repeat  safety  violator  is  suffering  from  ADD: 

1.  Easily  distracted  by  just  about  anything;  forgetful  of 
directions  just  given. 

2.  Appears  not  to  listen  or  pay  attention  to  directions. 

3.  Loses  or  misplaces  things  necessary  for  tasks. 

4.  Rarely  completes  tasks  on  time;  is  disorganized; 
demonstrates  poor  problem  solving  skills. 

5.  Reacts  impulsively;  interrupts  others;  makes  decisions  with 
little  thought. 

6.  Unable  to  stay  with  a task  through  completion; 

7.  Erratically  switches  from  one  task  to  another. 

8.  Trouble  dealing  with  increased  stress. 

9.  Low  self  esteem;  poor  outlook  on  life;  frequent  mood  swings. 

10.  Explosive  temper;  shouts;  easily  angered. 

1 1 . Displays  reckless  behavior  and  takes  chances. 

If  an  employee  is  diagnosed  with  ADD,  please  obtain  the  advice  of  legal 
) counsel.  An  agency  may  be  required  to  make  reasonable  accommodations  to 
ensure  that  the  employee  can  continue  working  in  his  or  her  job. 

Some  possible  accommodations  might  include  devising  a more  structured  work 
process,  providing  checklists  to  help  reinforce  specific  behaviors  or  eliminate 
external  environmental  distractions. 


Parking  Problems 

State  agencies  and  universities  own  hundreds  of  parking  lots  across  Montana. 
On  occasion,  theft  and  vandalism  occur  and  in  some  cases  employees  or 
citizens  file  claims  with  the  Risk  Management  & Tort  Defense  Division 
seeking  damages. 

Though  we  empathize  with  state  employees  or  clients  who  are  vandalized, 
remember  these  lots  are  not  bank  vaults,  and,  not  even  bank  vaults  are  immune 
from  theft.  In  order  for  us  to  pay  a claim,  it  must  be  proven  that  the  state  was 
negligent. 

Unless  your  agency  utilizes  a valet  to  park  your  car  or  has  it  under  lock  and 
key,  any  damage  or  theft  that  occurs  is  likely  a random  criminal  act  beyond  the 
control  of  your  agency. 
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Consider  these  loss  prevention  tips: 


Seat  Selection 


✓ Keep  your  car  locked. 

✓ Park  your  car  in  a well-lit, 
open  space  where  it 
would  be  difficult  for  a 
criminal  act  to  go 
undetected. 

✓ Do  not  tempt  a would-be 
criminal  by  leaving 
valuable  possessions  on 
your  car  seat. 

✓ Notify  the  police 
immediately  if  any 
valuables  are  stolen  or 
damage  occurs. 

✓ Notify  Capitol  Security  so 
that  they  can  ^atch  for 
patterns  of  thefts  or 
observe  suspicious 
individuals. 


A seat  next  to  an  over-the-wing 
emergency  exit  is  best.  When  on 
board  the  aircraft,  read  the 
instructions  posted  on  the  exit  hatch 
regarding  its  operation.  If  there  are  no 
available  seats  by  a preferred  exit,  opt 
for  a position  near  an  alternate  exit. 

Select  a window  seat  whenever 
possible  in  order  to  put  a little 
distance  between  yourself  and  anyone 
that  may  cause  a disturbance  in  the 
aisle. 


✓ Notify  other  employees 
within  your  agency  that 
the  theft  has  occurred. 

Fly  the  Friendly 
Skies 

Each  year,  many  state  employees 
traverse  Big  Sky  Country  or 
surrounding  states  in  state  aircraft  or 
commercial  planes  on  personal 
business  or  in  behalf  of  the  state.  The 
Ackerman  Group,  one  of  the  world’s 
premier  corporate  security  firms, 
recommends  the  following  steps  for 
safe  airline  travel. 

Flight  Selection 

Choose  flights  with  the  fewest 
number  of  intermediate  stops. 
Intermediate  stops  are  a bonanza  for 
terrorists  because  they  permit  them  to 
plant  explosives  and  then  deplane. 
Flight  selection  is  especially 
important  when  a trip  involves 
landing  in  rural  communities  or 
smaller  airports  where  security  tends 
to  be  lax. 


Time  Management 

Know  the  scheduled  time  of  departure 
for  your  flight  and  plan  your  arrival  at 
the  airport  so  that  you  have  just 
enough  time  for  processing.  Take  into 
consideration  baggage  check-in  and 
security  inspections. 

Once  check-in  has  been  completed, 
spend  a minimum  amount  of  time  in 
the  public  lobby  areas  which  have  the 
highest  risk  of  bombings  and  other 
terrorist  incidents.  Proceed  at  once  to 
the  security  checkpoint  and  pass  into 
the  sterile  area  of  the  departure  gates. 

Stay  Away  from  Controversy 

Avoid  people  who  are  receiving 
special  attention  from  airline 
employees  or  the  press,  as  well  as 
those  who  appear  to  be  holding 
unusually  animated  conversations.  In 
fact,  avoid  disturbances  of  any  kind. 
Don’t  let  your  curiosity  get  the  best  of 
you.  Move  away  from  potential 
trouble— not  toward  it-as  most  people 
are  inclined  to  do. 


Stay  Alert 

Be  alert  to  the  influx  of  uniformed 
security  officers  or  policemen,  or  to 
airline  employees  milling  about  with 
two-way  radios.  Pay  attention  to 
public  address  announcements, 
particularly  those  of  a peculiar  nature. 
If  an  evacuation  is  ordered  by  airline 
officials,  take  a position  in  the  center 
of  the  group  with  as  many  people 
around  you  as  possible. 


If  you  are  traveling  with  a group  of 
other  state  employees,  consider  taking 
separate  flights.  Remember,  you  are 
the  state’s  most  valuable  asset,  and  by 
putting  ‘all  of  your  eggs  in  one 
basket’  in  the  event  of  an  accident 
you  may  lose  vital  human  resources 
and  information  that  can  never  be 
replaced  as  was  the  case  in  1992 
when  the  Governor  of  South  Dakota 
and  two  cabinet  members  were  killed 
in  a fiery  plane  crash  over  the  western 
United  States. 
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An  estimated  900  state  employees 
gathered  at  the  Capitol  Rotunda  on 
September  4,  1997,  to  celebrate 
Safety  Day  97.  Most  attendees 
agreed  that  the  highlight  of  this 
year’s  event  was  the  personal 
protective  equipment  fashion  show 
hosted  by  Kevin  Skaalure  (AAA 
Montana)  with  Sheila  Martin 
(Capital  Hills  Mall)  as  the  Master 
of  Ceremonies. 


Several  local  dignitaries  and 
elected  officials  equipped  with 
everything  from  spoggle  protective 
eyewear  to  a hazardous  materials 
responder  suit  modeled  safety 
equipment  to  modern  music  as  well 
as  ‘oldies  but  goodies’  and 
demonstrated  that  safety  can  be  fun 
as  well  as  fashionable. 

On  a personal  note,  when  we  think 
of  the  accidents  that  scare  us  the 
most,  we  often  think  of  those  that 
' involve  tragic  mishaps.  But  the  fact 
is  that  approximately  8 percent  of 
all  accidents  involve  personal 
protective  equipment. 

Most  of  these  accidents  occur  for 
one  of  the  following  reasons: 

1 ) Failure  to  wear  the  right 
type  of  equipment. 

2)  Failure  to  follow 
approvedsafety 
guidelines. 

3)  Inappropriate  use  of 
equipment. 

We  extend  our  appreciation  to  the 
cabinet  and  the  many  other 
sponsors  who  helped  make  this 
year’s  Safety  Day  our  most 
successful  ever. 

If  you  would  like  additional 
information  on  personal  protective 
equipment,  give  please  call  us  at 
(406)444-2421. 

) 


Above:  Cabinet  Members  and  other  invitees  pose  in  front  of  the  capitol  in  their  personal  protective 

equipment. 


Above:  Governor  Racicot  gets  the  nod  for  best  dressed  (HazMat  Suit) 
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Keep  Your  Eyes  on  the  Road 


Avoid  Tragedy 
by  Avoiding 
iistractisis 


Avoiding  distractions  isn’t  easy;  the  temptation  to  do  other  things  than  just 
monotonously  steer  your  car  down  the  highway  can  be  almost  overwhelming. 

Consider  these  tips: 


We’ve  all  been  distracted  from 
time  to  time  while  driving  state 
vehicles.  We  spot  something 
intriguing  alongside  the  road,  or 
our  mind  and  vision  are 
temporarily  diverted  as  we  dial  a 
cellular  phone,  change  stations  on 
the  car  radio,  or  pick  up  a map  that 
fell  off  of  the  front  seat. 

But  if  you  are  distracted  when  the 
car  ahead  suddenly  stops  or 
someone  runs  into  the  street,  a 
crash  and  tragedy  may  result.  The 
National  Highway  Traffic  Safety 
Administration  reports  that 
inattention  was  the  cause  of  about 
6 percent  of  fatal  accidents  last 
year. 


Sx 

Sx 

SX 
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Don’t  look  at  passengers  when  you  talk  to  them. 

Don’t  look  at  the  dashboard,  radio  dials,  or  anything  else  in  the  car  for 
more  than  two  seconds. 

Use  mobile  phones  only  when  it  is  safe  to  do  so;  try  call  forwarding, 
Avoid  driving  while  under  a great  deal  of  stress. 


Fidelity  Bond 
Gets  State  Out  Of  Bind! 


For  several  years  now,  the  Risk  Management  & Tort  Defense 
Division  has  purchased  employee  fidelity  bond  coverage  for  all 
state  and  university  employees,  volunteers,  and  members  of 
board,  councils,  and  commissions. 


There  Is  No  Shortage  of 
Distractions 


Fidelity  bond  insurance  is  intended  to  cover  two  important  risks;  1)  intentional  and 
criminal  acts  of  state  employees  including  fraud,  embezzlement,  and  conversion;  and  2) 
faithful  performance  of  duties  that  involve  investments,  funding,  and  other  important 
fiscal  matters. 


Distractions  outside  the  car 
abound,  including  scenery, 
provocative  billboards,  smashed 
cars  that  have  collided  or  a person 
who  catches  your  eye.  Inside  the 
car,  the  possibilities  are  almost 
endless.  Other  distractions  include: 

•as*  Adjusting  mirrors,  visors, 
or  seats. 

Listening  to  music  or 
book  tapes; 

Grabbing  a cup  of  coffee 
from  the  holder; 

Fiddling  with  other 
objects  on  the  seat; 

Reading  maps  or  books; 


Little  did  RMTD  know  just  how  important  this  coverage  would  be  until  this  year.  In 
November  1997,  the  division  was  notified  by  a member  entity  of  the  university  system 
that  a former  employee  was  being  indicted  on  criminal  charges  of  fraud  and 
embezzlement.  The  employee  had  worked  for  the  university  for  17  years  and  on  the 
surface  was  a model  worker. 

Since  recent  changes  in  Federal  Law  have  allowed  bank  regulators  to  report  unusual 
transactions  involving  large  amounts  of  cash,  the  perpetrator  became  suspect  because  of 
the  volume  and  size  of  recent  transactions  in  her  personal  banking  account.  A financial 
audit  conducted  by  the  university  later  revealed  that  she  was  both  handling  cash  and 
reconciling  the  daily  balances  and  that  the  ratio  of  cash  to  check  deposits  was  extremely 
low. 

After  the  employee  was  suspended  from  the  university,  the  ratio  of  cash  to  check 
deposits  more  than  doubled!  The  university  estimates  that  this  employee  embezzled 
between  $300,000  and  $500,000,  most  in  cash  over  the  span  of  her  employment. 
Fortunately,  most  of  this  loss  will  be  covered  by  the  state’s  fidelity  bond  carriers. 

While  most  state  and  university  employees  are  honest,  DO  NOT  asssume  that  they  will 
not  embezzle  funds  if  given  the  opportunity.  MINIMIZE  THE  OPPORTUNITY  by 
managing  the  risk: 


Combing  hair  or  other 
personal  hygiene; 

«Gr  Tending  the  baby; 

Cellular  phones. 


X Separate  cash  handling  duties  from  daily  accounts  reconciliation  and  bank 
deposits. 

X Conduct  frequent  financial  audits.  Monitor  the  ratio  of  check  to  cash  deposits. 
X More  than  one  person  should  be  in  the  room  when  cash  is  counted  and  the 
bank  deposit  is  prepared. 


6 


New  Score  Card 


Do  Waivers  Waver? 


RMTD  has  adopted  a new  benchmark  for  measuring  the  frequency  of  claims 
by  agency,  by  line  of  insurance  (automobile,  liability,  and  property).  These 
new  indicators  are  the  # of  claims  per  100  FTE  and  the  $ paid  on  claims  per 


100  FTE. 


Disclaimers  and  waivers  of  release  are  tools 
you  should  have  in  your  risk  management 
toolbox.  Like  all  other  tools,  to  use  them,  you 
need  to  know  what  they  can  do. 


The  purpose  of  these  benchmarking  tools  is  to  evaluate  trends  in  agency’s  loss 
experience  (frequency  and  severity)  over  time  and  to  assist  you  in  determining 
where  loss  control  measures  may  be  applicable. 

Here’s  a list  of  our  top  ten  agencies  by  frequency,  by  line  of  insurance  for 
FY97.  For  a copy  of  the  scorecard,  please  call  RMTD: 


Automobile 


Agency 


# Claims/ 100FTE 


Agriculture 

Environmental  Quality 
Labor  & Industry 
Public  Service  Commission 


Military  Affairrs 
Public  Health 
Justice 

Administration 

Corrections 

Livestock 


Agency 


0 
0 
0 
0 
0 
.14 
.14 
.32 
.44 
1.57 

General 

# Claims/100  FTE 


Disclaimers  and  Waivers 

A waiver  (some  might 
call  it  a release)  means 
giving  up  a right. 

Case  of  the 
Kayaker 

Heathcliff,  a student  at  the  local  university, 
decides  to  join  his  student  club  in  a kayaking 
activity. 

The  student  club  rented  the  kayaks  at  the 
university  recreation  center  and  drove  their 
own  vehicles  to  the  mouth  of  the  rapids. 

While  paddling  down  a rapid,  Heathcliff  lost 
control  of  his  kayak,  struck  his  head  on  a log 
and  suffered  severe  injuries. 

Fortunately,  Heathcliff  has  student  health 
insurance.  Unfortunately,  he  decides  to  sue 
the  university  anyway  on  the  basis  that  he  was 
participating  in  a student  club  activity,  and 
using  university  kayaks. 


Administration  0 

Auditors  0 

Agriculture  0 

Board  of  Education  0 

Policitical  Practices  0 

Governor’s  Office  0 

Historical  Society  0 

Legislature  0 

Public  Service  Commission  0 

Fish,  Wildlife,  & Parks  .16 


Property 


Agency 

Auditor 

Administration 

Agriculture 

Board  of  Education 

Commerce 

Political  Practices 

Environmental  Quality 

Labor  & Industry 

Livestock 

Revenue 


# Claims/100  FTE 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 


Fortunately,  the  university  had  a waiver 
signed  by  Heathcliff  stating  that  he 
acknowledged  that  certain  risks  were 
involved,  that  the  activity  was  not  university 
sanctioned,  and  that  his  own  insurance 
coverage  was  responsible  for  any  injuries  that 
he  sustained. 
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Disclaimer  and  Waiver 


When  to  Get  Waivers 


A waiver  (some  might  call  it  a 
release),  means  giving  up  a right. 
Heathcliff  can  waive  his  right  to  sue 
the  university.  He  can  even  do  so 
before  he  has  any  cause  to  sue. 


Strengthening  A Waiver 


All  waivers  do  not  have  to  be  iron 
clad.  But,  waivers  can  be  made  more 
reliable  or  enforceable  by: 


► Making  sure  that  tlje  person 
is  well  informed  of  his  risks. 

► Exchanging  some  kind  of 
value  for  the  waiver. 

► Getting  the  waiver  in  writing 
and  signed. 

► Getting  all  disclosures  or 
disclaimers  in  writing  and 
acknowledged. 

► Having  agency  counsel 
approve  the  text  of  your 
disclosure,  disclaimer,  and 
waiver. 

When  a Waiver  Isn’t 

Heathcliff  s waiver  would  be 
meaningless  if  he  were  a child  or  not 
legally  competent.  Children  cannot 
waive  their  rights.  Not  even  parents 
can  waive  some  of  their  children’s 
rights. 

Also,  Heathcliff  s waiver  would  not 
let  the  university  off  the  hook  if  it 
withheld  key  facts  that  he  could  not 
reasonably  discover  for  himself  or 
intentionally  caused  his  injury. 


Your  agency  needs  to  think  about 

disclosing,  disclaiming,  and  obtaining 

waivers  when: 

■ An  event  or  activity  poses 
unusual  risks  that  are  not 
obvious. 

■ The  event  or  activity  is 
something  the  agency  does 
not  have  to  do  or  allow. 

■ The  event  or  activity  is  not 
fully  under  the  control  of 
the  agency. 

■ Someone  asks  to  use  agency 
property  or  participate  in  an 
agency  activity  for  his/her 
own  purposes. 

■ Circumstances  might  lead 
a participant  to  wrongly 
infer  that  the  agency  is 
protecting  him/her. 


Here  are  some  examples  of  activities 
for  which  your  agency  may  need 
waivers  from  participants: 

□ Allowing  a member  of  the 
public  to  shadow  you  or  to 
ride  along  and  observe  field 
operations. 

□ Permitting  employees  to 
conduct  athletic  activities 
at  your  site. 

□ Allowing  someone  to  use 
your  grounds  for  their 
event. 


There  is  unavoidable  risk 
to  the  participants  and  they 
can  choose  not  to  participate. 


□ 

□ 


Lending  agency  equipment 
to  a local  government. 


Giving  a volunteer  medical 
or  workers’  compensation 
coverage  in  exchange  for 
waivers. 


r 


A Small  Reminder 

If  your  agency  hosts  participants 
under  the  age  of  18,  what  will  you 
do  if  emergency  treatment  is  needed? 
A parent  or  guardian  should  sign  a 
form  giving: 


It  is  almost  always  wise  to  warn 
participants  of  risks.  But,  waivers  and 
disclaimers  can  be  a waste  of  paper 
(or  worse)  when: 

The  risk  is  from  deliberate  or 
fundamental  actions  of  your 
agency. 

*-  The  person  is  required  to 
participate  in  the  activity. 

**  The  activity  is  very  low  risk. 


Permission  for  the  child 
to  participate. 

Authorizing  medical 
treatment  in  case  of  accident 
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G.O.S.H  Again! 

The  Governor’s 
Conference  on 
Occupational 
Safety  and  Health 
will  be  held  in 
Missoula  from 
September  2nd 
through  4th. 

This  year’s  conference  promises  to  be 
another  conference  to  remember  with 
topics  ranging  from  disability 
management  to  workers’ 
compensation  litigation  trends. 

If  you  have  a suggested  topic  or 
speaker  for  the  Workers’ 
Compensation  portion  of  the 
conference,  please  contact  Charlotte 
Payne  at  406-444-6526 


Comments  Invited  on 
State  Vehicle  Use! 

By  statute,  the  Department  of 
Administration  is  responsible  to 
administer  a comprehensive  insurance 
program  on  behalf  of  state 
government. 

The  division  receives  many  questions 
from  the  motor  pool  and  state  agencies 
about  appropriate  uses  of  state 
vehicles,  who  is  authorized  to  drive  or 
ride  in  a state  vehicle,  and  what 
insurance  coverage  applies. 

Question  no  more!  The  Risk 
Management  & Tort  Defense  Division 
has  drafted  a vehicle  use  policy  that 
applies  to  operation,  use,  and  access 
of  state  owned,  leased,  and  private 
vehicles  on  state  business. 


If  you  have  a suggested  topic  and/or 
speaker  for  the  safety  portion  of  the 
conference  or  would  like  information 
regarding  nominations  for  the  safety 
awards,  please  contact  Dave  Folsom  at 
406-444-6534 

/ 

We  congratulate  the  Department  of 
Labor  & Industry,  Safety  Bureau,  for 
sponsoring  this  premier  event  in 
Montana  and  wish  them  continued 
success! 

CAS.H.IN! 

The  Capitol  Area  Safety  & Health 
Coalition  was  formed  last  year  to 
provide  safety  professionals  and 
novices  with  a variety  of  safety  and 
health  information  ranging  from 
“What’s  New  with  OSHA”  to  training 
opportunities  in  your  area. 

If  you  are  interested  in  attending  the 
CASH  monthly  meetings  please 
contact  Kris  Hunt,  Safety  Bureau, 
(406)782-1 153.  Also,  send  any 
articles  or  comments  about  desired 
topics 


RMTD  through  the  State  Risk 


Management  Advisory  Committee  is 
now  seeking  final  comments  from  all 
interested  parties.  Notices  and  a draft 
policy  have  already  been  sent  to  each 
agency. 

You  can  get  a copy  from  your 
agency’s  Risk  Coordinator  or  request 
a copy  by  calling  RMTD  at  (406)444- 
2421  or  write  to  us  at  P.O.  Box 
200124,  Helena,  MT.  59620-0124. 
Make  your  request  to  the  attention  of 
Carol  Berger. 


) 


Montana  State  Hospital 
Wins  G.S.  Award! 


Congratulations  to  Montana  State 
Hospital  (Warm  Springs)  staff,  winner 
of  this  year’s  Governor’s  Safety 
Award  for  a large  public  employer! 

At  a recent  meeting  of  the  State  Safety 
Coordinators,  Kim  Chladek  (personnel 
specialist/safety  coordinator)  shared 
the  secret  of  the  MSH  success  story. 

She  said  that  MSH  began  its  safety 
and  early-return-to-work  programs  in 
response  to  significant  increases  in 
workers’  compensation  premium  and 
high  losses.  Of  course,  a workers’ 
compensation  premium  discount 
didn’t  hurt  the  cause  either. 

According  to  Kim,  safety  and  ERTW 
programs  do  require  work,  but  more 
importantly  they  require 
COMMITMENT  from  employees  and 
supervisors. 

The  results  are  impressive,  indeed.  In 
summary,  here  is  what  MSH  has 
achieved: 


>► 

Savings  of  $300,000  the 

first  two  years. 

>► 

Improved  staff  morale. 

> 

Fewer  accidents,  safer 

workplace. 

> 

Less  fraud  and  abuse. 
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